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TAXATION OF RAILWAY GROSS RECEIPTS. 

THE comptroller of the State of New York, commenting 
in his last report upon the corporation tax, and particu- 
larly upon the tax on the gross receipts of transportation 
companies, says: 

Nearly all the companies liable to this tax have strenuously insisted 
that the state was limited, in making the computation for the pur- 
pose of levying such tax, to earnings upon business originating and 
terminating wholly within the boundaries of the state, [that all other 
business] was interstate business, and came within the prohibition 
contained in the constitution, that the state could not levy a tax 
based or computed upon such earnings. 

A number of decisions of the courts were cited as tending 
to sustain this contention, and this department seems to have 
acquiesced in this claim, and for a number of years there appears to 
have been no effort made to impose a tax upon the franchise or 
business of this class of corporations computed upon earnings of 
this character. 

This construction, however, appears to have been changed or 
materially modified by a decision of the United States Supreme 
Court in the case of the State of Maine against the Grand Trunk 
Railway Company of Canada, decided in December, 1891, and 
involving the construction of a statute somewhat similar to the one 
in force in this state. In that case it was held, in substance, that a 
tax upon the franchise or business of such a corporation may be 
lawfully imposed, based and computed upon the entire amount of 
gross earnings within the state imposing the tax, and that the levying 
of such a tax is not prohibited by the Constitution of the United 
States. 

The comptroller adds that, soon after the decision was 
announced, he asked the advice of the attorney-general of the 
State of New York, who furnished an opinion as to the 
construction that should be placed upon the New York statute 
creating the tax. In this opinion the attorney-general said : 
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Where the tax is imposed upon the corporation for the privilege of 
enjoying and exercising corporate franchises and powers within the 
state, it will be upheld, although the corporation may be engaged 
in the business of interstate and foreign transportation, and 
although resort is had to the earnings of the corporation from 
such business for the purpose of determining the amount of tax 
to be paid. 

He held, further, that the state is justified in levying a tax 
upon the whole amount of the gross earnings for business 
transacted within the state, whether such business is of local 
or of an interstate character. 

Inasmuch as the policy of New York is to be changed in 
regard to this matter, and inasmuch as such contemplated 
change of policy has attracted considerable attention of late, 
it will perhaps be well to examine carefully the decisions of 
the supreme court upon this question and also to see how far, 
if at all, the decision in Maine vs. the Grand Trunk Railway 
has modified the rule that had formerly prevailed. 

The first case that came up before the supreme court relative 
to this matter was that of the Philadelphia and Reading 
Railroad Company vs. Pennsylvania. 1 The legislature of 
Pennsylvania, by an act passed February 23d, 1866, imposed 
on certain railroad, canal and tranportation companies incor- 
porated under the laws of the state, a tax of three-fourths of 
one per cent of the gross receipts of such companies, the tax 
to be paid semi-annually. This act having been upheld by 
the supreme court of Pennsylvania, appeal was taken to the 
supreme court of the United States, and the question pre- 
sented before that body was, whether the act was in conflict 
with that clause of the constitution of the United States 
which conferred upon Congress power to "regulate commerce 
with foreign nations and among the several states." The 
court upheld the tax, and in deciding the question before 
it, intimated that the tax was a tax on the franchise of the 
corporation. Mr. Justice Strong said, in delivering the opinion 
of the Court: 

1 15 Wallace, 284. 
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It is not to be questioned that the states may tax the franchises of 
companies created by them, and that the tax may be proportioned 
either to the value of a franchise granted or to the extent of its 
exercise. 

The court went still further and held that the value of the 
franchise might properly be measured by the gross receipts of 
the corporation, even if such gross receipts were derived in 
part from interstate commerce. 

The tax is laid upon the gross receipts of the company ; laid upon 
a fund which has become the property of the company, mingled with 
its other property and possibly expended in improvements or put 
out at interest. The statute does not look beyond the corporation 
to those who have contributed to its treasury. The tax is not 
levied and, indeed, such a tax cannot be, until the expiration of 
each half year, and until the money received for freights and from 
other sources of income has actually come into the company's 
hands. Then it has lost its distinctive character as freight earned, 
by having become incorporated into the general mass of the 
company's property. While it must be conceded that a tax upon 
interstate transportation is invalid, there seems to be no stronger 
reason for denying the power of the state to tax the fruits of 
such transportation after they have become intermingled with the 
general property of the carrier, than there is for denying her power 
to tax goods which have been imported, after their original packages 
have been broken and after they have been mixed with the mass of 
personal property in the country. 

A careful consideration of the decision and of the facts upon 
which it was based, will reveal two things. In the first place, the 
corporation which was taxed was a domestic corporation, incor- 
porated by the taxing state. In the second place, the supreme 
court does not distinctly state what it is that is taxed. In one 
part of the opinion the franchise of the corporation would seem 
to be the thing taxed ; in another it appears to be held that 
the tax was levied on the property, and that the gross receipts, 
even if partially derived from interstate commerce, had, after 
the expiration of six months, become so intermingled with the 
general property of the company as to form an indistinguish- 
able part of it. 
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This unclearness as to the object that is taxed is not alto- 
gether removed by the later decisions of the court, although 
the idea that the tax is laid upon the franchise seems to be 
preferred. In Fargo vs. Michigan, 1 Mr. Justice Miller, who 
rendered the decision, does speak of the fact that the tax may 
be a tax on property, but he lays much greater stress upon the 
idea that the tax is upon the franchise. He says, in comment- 
ing upon the decision just referred to, that 

the grounds upon which it was distinguished from the one in the 
preceding case upon freight [that in which the tonnage tax was 
declared to be unconstitutional] were that, the corporation being a 
creation of the legislature of Pennsylvania, and holding and enjoying 
all its franchises under the authority of that state, this was a tax 
upon the franchises which it derived from the state and was for that 
reason within the power of the state ; and that, in determining the 
mode in which the state could tax the franchises which it had con- 
ferred, it was not limited to a fixed sum upon the value of them, but 
it could be graduated by and proportioned to either the value of the 
privileges granted, or the extent or results of their exercise. 

This conclusion, that a tax measured in amount by the gross 
receipts of domestic railways is a tax upon the franchise, is 
logically much more satisfactory than the conclusion that such 
a tax is a tax upon the property of the company ; for if it be 
regarded as a tax upon the property of the company, why 
should it consist in a percentage of the gross receipts ? Why 
should the gross receipts be singled out from the totality of the 
company's property as the means by which to measure the 
amount of the tax ? It is perfectly proper to hold that that 
portion of the gross receipts which is derived from interstate 
commerce, has, after the expiration of six months, become so 
merged in the totality of the company's property as to be 
completely indistinguishable, and that therefore a tax measured 
in amount by the gross receipts is not a tax upon interstate 
commerce, even where a portion of such gross receipts is 
derived from interstate commerce ; but it certainly is not 

1 121 u. S., 230. 
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logical to hold that the thing which is taxed is property, when 
the law which imposes the tax singles out the gross receipts as 
the means by which to measure the tax. As well might one 
maintain that a tax measured in amount by income is not an 
income but a property tax. 

The question as to what is the thing which is taxed under 
laws taxing gross receipts of railways, is not of merely academic 
importance. It has great significance from the point of view 
of practical law ; for upon its decision will depend the consti- 
tutionality of taxes on the gross receipts of foreign railway 
corporations. As Mr. Justice Miller intimates in the case of 
Fargo vs. Michigan, already referred to, if the corporation 
whose gross receipts are taxed is a domestic corporation, there 
can be no objection to the tax, inasmuch as it falls upon the 
franchise. On the other hand, if a foreign corporation is 
concerned, it is difficult to see how the franchise may be 
taxed, inasmuch as such franchise is not within the jurisdiction 
of the taxing state. This seems to have been the view of the 
Supreme Court of the United States in the case of Ratterman 
vs. the Western Union Telegraph Company. 1 This case arose 
from the attempt of Ohio to tax the Western Union Telegraph 
Company, a New York corporation, upon the gross receipts 
derived from its business, making no distinction between the 
receipts from interstate and those from domestic commerce. 
The question submitted to the supreme court was, whether 

a single tax assessed under the revised statutes of Ohio, section 
2778, upon the receipts of a telegraph company, which receipts were 
derived partly from interstate commerce and partly from commerce 
within the state, but which were returned and assessed in gross and 
without separation or apportionment, is wholly invalid, or invalid 
only in the proportion and to the extent that said receipts were 
derived from interstate commerce. 

The court decided that such a tax was not wholly invalid, 
but was invalid only so far as such receipts were derived from 
interstate commerce. 

1 127 U. S., 411. See also W. U. Tel. Co. vs. Seay, 132 U. S., 472. 
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It will be noticed that in these cases the supreme court has 
advanced another theory, namely, that, in the case of foreign 
corporations which have no franchises that may be taxed, the 
thing that is taxed is the business ; that, therefore, only that 
portion of the business which is not interstate may be taxed. 
This position has been emphasized and enforced in the very 
recent case of the Horn Silver Mining Company vs. New 
York. 1 Here a foreign corporation was, it was held, engaged 
in business in the State of New York, and the question arose 
whether that state could impose a tax upon it. Mr. Justice 
Field, in delivering the opinion of the court, said: 

As to a foreign corporation — and all corporations in states other 
than the state of its creation are deemed to be foreign corporations 
— it can claim a right to do business in another state to any extent, 
only subject to the conditions imposed by its laws. . . . Having the 
absolute power of excluding the foreign corporation, the state may, 
of course, impose such conditions upon permitting the corporation 
to do business within its limits as it may judge expedient, and it 
may make the grant or privilege dependent upon the payment of 
a specific license tax or a sum proportioned to its capital. No 
individual member of the corporation or the corporation itself can 
call in question the validity of any exaction which the state may 
require for the grant of its privileges. It does not lie in any foreign 
corporation to complain that it is subjected to the same law with 
the domestic corporations. The counsel for the appellant objects 
that the statute of New York is to be treated as a tax law, and not 
as a license to the corporation for permission to do business in the 
state. Conceding such to be the case, we do not perceive how it 
in any respect affects the validity of the tax ; however it may be 
regarded, it is the condition upon which a foreign corporation can 
do business in the state, and in doing such business it puts itself 
under the law of the state, however that may be characterized. 

Justice Field admits, however, that this doctrine is subject 
to qualifications, one of which he declares to be "that the state 
cannot exclude from its limits a corporation engaged in inter- 
state or foreign commerce." 2 This qualification comes out most 

» 143 u. S., 305. 

2 He cites Pensacola Tel. Co. vs. Western Union Tel. Co., 96 U. S., 1 and 12. 
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clearly in the case of the Gloucester Ferry Company vs. Penn- 
sylvania. 1 In this case Mr. Justice Field, in rendering the 
opinion of the court, says that freedom of transportation 

implies exemption from charges other than such as are imposed by 
way of compensation for the use of the property employed or for 
facilities afforded for its use, or as ordinary taxes upon the value 
of the property. . . . However great her [the state's] power, no 
legislation on her part can impose a tax on that portion of interstate 
commerce which is involved in the transportation of persons and 
freight, whatever be the instrumentality by which it is carried on. 

The facts of this case were as follows: The Gloucester 
Ferry Company did business between New Jersey and Penn- 
sylvania. In Pennsylvania it leased a dock where it landed 
its passengers and freight. Pennsylvania, by a law of 1879, 
provided for the taxation of all companies or associations, 
whether incorporated under the law of Pennsylvania or under 
that of any foreign state or government, which were doing 
business within the commonwealth, or which had capital 
employed in the commonwealth in the name of any other 
company or person. Such tax was to be measured in amount 
by the dividends of the corporation, if they amounted to six 
per cent upon the par value of the capital stock ; if no divi- 
dend were earned or declared, or if the dividend earned or 
declared did not amount to six per cent upon the capital 
stock, then the tax was to be levied upon the value of the 
capital stock. Inasmuch as the ferry company had no prop- 
erty in Pennsylvania, the only ground for the levy of the tax 
was, that the company was doing business within the common- 
wealth ; and the supreme court held that, inasmuch as this busi- 
ness consisted entirely of interstate commerce, Pennsylvania 
could not constitutionally impose this tax upon the company. 

A similar decision was made by the same court in the case 
of the Philadelphia and Southern Mail Steamship Company vs. 
Pennsylvania. 2 Pennsylvania attempted to levy a tax upon 
every transportation company incorporated by, or doing busi- 

1 114 U. S., 196. 2 122 U. S., 326. 
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ness within, the commonwealth, which tax was to be at the rate 
of eight-tenths of one per cent upon the gross receipts of said 
company for tolls and transportation. The steamship com- 
pany was incorporated under the laws of Pennsylvania, but was 
engaged entirely in the business of interstate and foreign com- 
merce ; and the court held that, since the receipts which were 
to be taxed were to be the receipts from tolls and transporta- 
tion, and since the company was engaged entirely in the busi- 
ness of interstate commerce, the tax was unconstitutional and 
void. The court refused to apply the doctrine laid down in the 
Railway Gross Receipts Case, that the gross receipts lost their 
characteristic as receipts derived from interstate commerce, 
and therefore that a tax to be measured by them might be 
levied on the franchise of the company, where the franchise of 
such company had been granted by the state. It held that, 
inasmuch as the gross receipts referred to in the law were to 
be the gross receipts from tolls and transportation, such 
receipts could not lose their characteristic as receipts from 
interstate commerce. 

The rules to be derived from the decisions of the United 
States supreme court thus far considered may be stated as 
follows : 

1. A state may tax the property of railway corporations, 
whether foreign or domestic, although such property may be 
used for the purposes of interstate commerce ; provided, of 
course, that such property is within its jurisdiction. 1 

2. A state may impose a tax upon domestic railway corpora- 
tions, to be measured by the gross receipts of such corporations, 
whether such gross receipts are derived from interstate com- 
merce or not ; such tax being, in accordance with the later 
decisions and with the more logical rule, a tax upon the fran- 
chise of such a corporation. The franchise of a domestic 
corporation, being within the jurisdiction of the taxing state, 
is subject to taxation. 2 

1 P. & R. Railway Co. vs. Pennsylvania, 15 Wallace, 384. See also Pullman 
Palace Car Co. vs. Pennsylvania, 141 U. S., 18. 
4 P. & R. Railway Co. vs. Pennsylvania, 15 Wallace, 384. 
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3. No state may levy a tax upon a foreign corporation which 
shall be measured by the gross receipts of such corporation, 
where the gross receipts are derived partly or wholly from 
interstate commerce. In case the receipts are derived partly 
from interstate commerce and partly from commerce within 
the state, a tax upon the former is void, though, as to the 
latter, it would seem to be perfectly valid. Here the thing 
which would seem to be taxed is the business of the corpora- 
tion, and not its franchise ; inasmuch as a corporation may not 
be taxed on its franchise by a state other than that which gives 
the franchise. The business which is taxed in such a case 
may, in accordance with the provisions of the national 
constitution, be only such business as is carried on within 
the state. 1 

4. No state may levy a tax on the business of transportation 
companies, even domestic companies, to be measured by the 
gross receipts for tolls and transportations, where such corpora- 
tions are engaged exclusively in interstate transportation. 2 

By adopting this statement of the doctrines of the supreme 
court, it is possible to reconcile all of the decisions which have 
been referred to, and which are the most important decisions 
upon this subject. It must be admitted, however, that there 
is one case which has not as yet been referred to, and which it 
is impossible to reconcile with this statement of the doctrine 
of the court. This case is that of the Erie Railroad Company 
vs. Pennsylvania, 8 decided very soon after the decision of 
the Philadelphia and Reading case. Mr. Justice Hunt, who 
delivered the opinion of the court, stated the question at issue 
to be " that of the right and intention of the State of Penn- 
sylvania to impose a tax upon the gross receipts of the Erie 
Railway Company." In fact, however, the only point which 
was really considered by the court was that of the state's 
intention. Later on in the opinion Judge Hunt says : 

1 Fargo vs. Michigan, 121 U. S., 230; Ratterman vs. the Western Union Tele- 
graph Co., 127 U. S., 411; Western Union Telegraph Co. vs. Seay, 132 U. S., 472. 

8 P. & S. Mail Steamship Co. vs. Pennsylvania, 122 U. S., 326; Gloucester 
Ferry Co. vs. Pennsylvania, 114 U. S., 196. 

3 21 Wallace, 492. 
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Not struggling against the effect of this decision [that is, Phila- 
delphia and Reading vs. Pennsylvania], the Erie Railroad Company 
still contends that the tax in question is not legal for two reasons. 
First, that this company was not intended by the legislature to be 
embraced within the terms of the act of 1868, and second, that the 
terms and conditions of former acts of the legislature have created 
an agreement with the company that it shall be exempt from taxation, 
except to a limited extent and in a specified manner. 

The railroad company was, however, not a Pennsylvania cor- 
poration. It was organized under the laws of New York, 
and by certain acts of the legislature of Pennsylvania it had 
been permitted to build its line through a corner of Penn- 
sylvania, in order to avoid certain engineering difficulties. 
What was actually decided by the supreme court in this 
case was, therefore, that the state had a perfect right to 
impose a tax upon the gross receipts of a foreign railway 
company, whether such gross receipts were derived from inter- 
state commerce or not. But the question of this right was 
not really considered by the court in rendering the decision; 
and as the decision was rendered before that in Ratterman 
vs. Western Union Telegraph Company, to which reference 
has already been made, it must be regarded as having been 
practically overruled by the latter. 

Such was the condition of the law, as derived from the 
decisions of the United States Supreme Court, at the begin- 
ning of the year 1891. In October, 1891, however, the court 
was called upon to decide this question again in the case of 
Maine vs. the Grand Trunk Railway Company, 1 to which refer- 
ence is made by the comptroller of the State of New York 
in his report. The comptroller asserts that this decision 
" changes or materially modifies " the line of decisions which 
have been referred to, in so far as the power of the state to 
tax the gross receipts of railway companies engaged in inter- 
state commerce is concerned. Before adopting this view, 
however, it will be well to consider carefully the facts involved 

1 142 U. S., 271. 
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in the late decision. The facts, as stated by Mr. Justice 
Field, are as follows: 

The defendant is a corporation created under the laws of Canada 
and has its principal place of business at Montreal in that province. 
Its railroad in Maine was constructed by the Atlantic and St. Law- 
rence Railroad Company, under a charter from that state, which 
authorized it to construct and operate a railroad from the City of 
Portland to the boundary line of the state, and, with the permission 
of New Hampshire and Vermont, it constructed a railroad from 
that city to Island Pond in Vermont, a distance of 149 \ miles, of 
which 82^ miles are within the State of Maine. In March, 1853, 
that company leased its rights and privileges to the defendant, the 
Grand Trunk Railway, which had obtained legislative permission to 
take the same, and since then it has operated that road and used its 
franchises. 

In 1 88 1, the State of Maine passed a statute imposing a tax 
upon every corporation, person or association operating a 
railroad in the state, the tax to be measured by the gross 
receipts, which, in their turn, were to be determined by the 
ratio of the mileage within the state to the entire mileage of 
the company. The Grand Trunk Railway Company 

made no returns as a corporation [as provided by statute], but it 
furnished the data and caused the Atlantic and St. Lawrence 
Railroad Company to make a return of the gross transportation 
receipts over its road, 149 \ miles in length, including the 82 \ miles 
in Maine, for the years 1881 and 1882. And upon this return the 
governor and council, pursuant to the statute, ascertained the pro- 
portion of the gross receipts in the state and assessed the tax in 
controversy accordingly. 

On appeal from the decision of the supreme court of Maine, 
the United States Supreme Court held that this tax was 
perfectly constitutional. 

Can it now be argued from these facts that this decision 
overrules the former decisions of the Supreme Court on this 
point ? The corporation that was taxed in this instance was 
not the Grand Trunk Railway Company, a foreign corporation, 
but was the Atlantic and St. Lawrence Railroad Company, a 
corporation organized under the laws of Maine and controlled 
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by the Grand Trunk Railway Company of Canada. This 
latter corporation, of course, was obliged by the decision to 
pay the tax, but this was merely as a result of the fact that it 
controlled, through a lease, a domestic railroad corporation, 
whose franchise was, in accordance with the other decisions of 
the Supreme Court of the United States, within the jurisdic- 
tion of Maine. From these facts it will be seen that the 
actual point decided in this case was exactly that which had 
been decided in previous cases in the supreme court, viz., that 
the states may impose a tax upon the franchise of a domestic 
transportation company, such tax to be measured by the gross 
receipts of such company whether such gross receipts are 
purely derived from interstate commerce or not. 

It must, however, be admitted that the opinion goes much 
further than the facts would seem to warrant, and claims 
for the states the right to levy a tax upon both domestic 
and foreign railway corporations, such tax to be measured in 
amount by the gross receipts derived from both state and 
interstate commerce. But in accordance with strict rules of 
judicial construction, it cannot be said that the opinion of the 
judges, which is merely dictum, can be regarded as controlling, 
and what is authoritative in this decision is simply the actual 
point decided. Inasmuch, however, as decisions are often 
developed out of dicta, it will be well to consider somewhat 
in detail the dictum in this case, as a possible indication of the 
present tendency of the court. The Maine statute imposed 
the tax on the railway company as " an annual excise tax, for 
the privilege of exercising its franchises " in the state. Mr. 
Justice Field, who delivered the opinion of the court, says : 

The tax, for the collection of which this action is brought, is an 
excise tax upon the defendant corporation, for the privilege of 
exercising its franchises within the State of Maine. It is so declared 
in the statute which imposes it, and that a tax of this character is 
within the power of the state to levy there can be no question. 

It will be noticed that Justice Field introduces a new theory 
for the constitutionality of a tax on railway gross receipts, 
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namely, that the tax, in accordance with the wording of the 
taxing statute, is an annual excise tax. He goes on to say: 

The privilege of exercising the franchises of a corporation within 
a state is generally one of value, and often of great value and the 
subject of earnest contention. It is natural, therefore, that the 
corporation should be made to pay some proportion of the burdens 
of the government. As the granting of the privilege rests entirely 
in the discretion of the state, whether the corporation be of domestic 
or foreign origin, it may be conferred upon such conditions, pecuniary 
or otherwise, as the state in its judgment may deem most conducive 
to its interests or policy. . . . The character of the tax or its val- 
idity is not determined by the mode adopted in fixing its amount for 
any specific period or the times of its payment. . . . The rule of 
apportioning the charge to the receipts of the business would seem 
to be eminently reasonable, and likely to produce the most satis- 
factory results both to the state and the corporation taxed. 

This dictum is hardly to be reconciled with the rule laid 
down in the Horn Silver Mining Company vs. New York 
and the Gloucester Ferry Company vs. Pennsylvania, which 
precludes a state from demanding taxes from foreign corpora- 
tions engaged exclusively in interstate business as a condition 
of transacting business within the state ; nor is it in accord 
with the decisions of the court that the states may not levy 
upon a foreign transportation company a tax to be measured 
in amount by the receipts derived from interstate commerce. 

It is to be remarked, finally, that this decision was reached 
by merely a majority of the court, Justices Bradley, Harlan, 
Lamar and Brown dissenting from the conclusions reached. 
It is remarkable, however, that in neither the majority nor the 
minority opinion is any reference made to the distinction which 
the court had made in previous decisions between foreign and 
domestic corporations. The recognition of this distinction 
would seem to be the only method of reconciling the various 
decisions of the court upon this subject. 

Frank J. Goodnow. 



